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Real World Bias in Litigation
Two longtime friends built a life and a busi-
ness together around a rural Arizona ranch 
they owned equally. When the friendship 
collapsed, the ranch became more than 
land. It was the last thing binding them 
together and the only meaningful asset to 
divide. At mediation, each side made the 
same offer: buy the other out or sell their 
share. On paper, the numbers should have 
worked either way.

In reality, neither partner could toler-
ate the idea of “losing” the ranch to the 
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other. The emotional weight of that loss 
overwhelmed its objective value, turning a 
solvable financial problem into a stalemate. 
We advised our client to separate emotion 
from economics, but without reciprocity, 
reason never took hold. This is loss aversion 
at work.

Lawyers see it all the time, especially 
when an asset carries personal meaning. 
What is less common are strategies to 
counter it. The predictable outcome is pro-
longed litigation and legal fees that exceed 
the property’s value.

Introduction
Revolutionary mathematician and physicist 
Blaise Pascal observed in L’Art de Persuader 
that “people almost invariably arrive at their 
beliefs not based on proof but based on 
what they find attractive.”

Today, this psychological phenomenon 
is described as cognitive bias—the way the 
human mind filters information through 
personal preferences, emotions and lived 
experiences. In litigation and in deals, these 
biases can subtly and sometimes profoundly 
shape how parties interpret facts, evaluate 
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risk and make decisions.
This article examines six main types of 

cognitive bias and how each directly influ-
ences the practice of law:

• Confirmation bias: Interpreting new
information in a way that supports 
one’s established beliefs while dis-
counting conflicting evidence.

• Narrative fallacy: Creating false or
overstated causal connections to 
maintain a coherent storyline.

• Binary thinking: Oversimplifying
complex issues into rigid categories 

and ignoring the “gray” areas where 
most legal disputes actually reside.

• Attribution bias: Crediting successes
to oneself while assigning failures to 
external factors.

• Loss aversion: The tendency to avoid
a painful outcome more strongly than 
pursuing an equivalent gain.

• Experience bias: Relying too heavily
on one’s own or another’s personal 
experience in ways that distort judg-
ment.

Together, these biases shape how litigants  

w w w. a z b a r. o r g /A Z A t t o r n e y F E B R U A R Y  2 0 2 6   A R I Z O N A AT T O R N E Y  	 15

The Fog of LawyeringThe Fog of Lawyering



w w w. a z b a r. o r g /A Z A t t o r n e y16	 A R I Z O N A AT T O R N E Y  F E B R U A R Y  2 0 2 6

and their counsel often act, with significant 
consequences for strategy, negotiation and 
resolution. Here, we weave an explanation 
of the bias with examples and some tools 
to address these biases. While the academic 
literature on biases creates categories, some 
distinctions are artificial, as many biases 
share common attributes.

Confirmation Biases 
Confirmation bias is the tendency to in-
terpret information in ways that support 
one’s established beliefs and to ignore  
information that contradicts them.1 
Renowned British philosopher Karl 
Popper puts it best, explaining, “Once 
your eyes were thus opened, you saw 
confirmed instances everywhere: the 
world was full of verifications of the 
theory. Whatever happened always 
confirmed it.”2 

In legal settings, this tendency can 
lead jurors or attorneys to selective-
ly process evidence that aligns with  
preconceived perceptions.3 Confirma-
tion bias or tunnel vision can prey on 
initial assumptions about a situation, 
restricting individuals to a single- 
faceted view of the evidence.4 Further- 
more, when presented with evidence 
contrary to initial assumptions, indi-
viduals tend to reject it entirely.5

The Central Park Five case is a 
stark illustration of confirmation bias in 
action. Once law enforcement and prose-
cutors settled on a theory of guilt, every 
subsequent decision was filtered through 
that assumption.6 Five teenage boys from 
Harlem were arrested for the brutal assault 
and rape of a white female jogger in Cen-
tral Park.7 They were interrogated for hours 
without lawyers or parents present and ul-
timately gave false, coerced and internally 
inconsistent confessions. Those statements 
were treated as proof, even though they 
lacked DNA or physical evidence and con-
tradicted key facts. Exculpatory information 
was minimized or ignored because it did 
not fit the prevailing narrative. In 2002, the 
convictions were vacated after a serial rapist 
serving a life sentence confessed to the crime 
and DNA evidence confirmed his guilt. Al-
though the case is often remembered, racial 
bias and media sensationalism, at its core, 
demonstrates how early commitment to a 
theory can distort judgment and override 
objective evidence.

Combating cognitive bias, like other 
forms of bias, begins with recognizing how 
pervasive confirmation bias truly is. Aligning 
with our preconceived notions reduces cog-
nitive dissonance and makes us feel “right.”

The second check or step should be  
to adopt a falsification mindset. Sir Karl 
Raimund Popper coined the term “critical 
rationalism” and called upon the scientif-
ic community to falsify theories by testing 
them, rather than attempting to verify them. 
The third step may be to seek diverse per-

spectives. When preparing for a trial, one of 
my colleagues regularly tested themes with 
staff members. If you have ever watched a 
mock jury deliberate, you will see that many 
of your preconceived notions about your 
case are not shared by the mock jury.

Finally, challenge your assumptions. Ask 
whether there are facts or data your theory 
overlooks.

The consequences of tunnel vision are 
severe. One suspect in the Central Park 
Five—later called the Exonerated Five—had 
already served 13 years in prison because he 
was tried as an adult. The four other teens 
served between six and seven years in juve-
nile detention.

The Exonerated Five settled with New 
York City for $41 million and with New 
York state for $3.9 million.8

Narrative Fallacy
It is a natural tendency to view information 
in a logical story or pattern. When over-
whelmed with information—such as in a 

trial—individuals consider evidence in a sto-
ry format, even leaving out factors that con-
tradict the story they are piecing together.

To help create a sequence of events that 
easily explains their argument, individuals 
tend to construct a cause-and-effect time-
line from random details to lend cohesive-
ness to their argument, falling into the nar-
rative fallacy.9

For example, during their closing state-
ments, attorneys attempt to tell the story 
of events they would like juries to believe. 

Another example is drawn from mock 
trial, in which the plaintiff’s opening 
statement implied causation by pre-
senting a chain of events that made 
for a compelling story but implied 
rather than proved causation. By mis-
construing facts as connected, the 
attorney forces simplicity in the sto-
ry and sells their version of events. 
Litigators often exploit the narrative 
fallacy by crafting coherent but overly 
simplistic stories to persuade the trier 
of fact.

With the narrative fallacy, it is im-
perative that you ask for links. Are 
there unstated assumptions linking 
or causing the events to be described 
in that manner? Demand proof or 
evidence that the first event caused 
the second. Demand proof that two 
events occurring together are caus-

ally related. Ask yourself whether you have 
oversimplified a complex situation. While 
Occam’s Razor demands that we accept the 
simplest explanation among competing hy-
potheses, it does not compel us to assume 
facts not demonstrated.

Binary and Attribution
By believing there are only two choices, in-
dividuals can often feed into their binary 
bias. Binary bias is best defined as a ten-
dency to dichotomize evidence, viewing 
and comparing two ends of a spectrum 
rather than what lies in the middle. This 
bias creates problems when strict catego-
rization of evidence into only two groups 
leads to oversimplification and glosses 
over essential nuances. In addition to bi-
nary bias, individuals also experience at-
tribution bias, which can lead to poor  
decision-making.

When confronted with binary bias, ask 
yourself, “Can both things be true?” In high 
school and college debate, you will hear a 

Bias rarely announces 
itself. More often, 
it operates quietly, 
steering judgment 

 just enough to alter 
the outcome.
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proponent argue that two policies or posi-
tions are not mutually exclusive. More re-
cently, philosophers have said that those two 
ideas do not compete.

In real life, a witness’s testimony or cred-
ibility is nuanced. They are neither com-
pletely credible nor completely unreliable. 
Similarly, clients tend to view settlements 
as either a complete “win” or a total “loss,” 
without regard to the numerous variables 
at play. Attorneys may also reject a perfect-
ly sound offer simply because of one minor 
complication, categorizing the entire offer 
as bad. 

To combat this, we sometimes describe 
the situation as a continuum and place the 
outcome on a spectrum as it relates to each 
variable. Clients who evaluate outcomes on 
an element-by-element basis are better able 
to counter the binary bias. 

Attribution bias is the tendency to attri- 
bute successes to competence and intel-
ligence and failures to external factors 
to excuse them, with little in between.10 
Grouping individuals or offers into only two 
categories robs them of their nuances and 
impedes rational reasoning that could lead 

to a better negotiated or litigated solution.11

For example, a juror might assume that 
a driver who was involved in multiple acci-
dents is inherently reckless, an internal trait. 
A lawyer may have to ask the jurors to con-
sider situational and contextual factors, such 
as poor road conditions, mechanical failure 
or another driver’s fault, to avoid wrongful 
attribution. In this regard, attribution bias 
is similar to binary bias, as the presumption 
is that the other party or actor is behaving 
poorly due to a moral failing, while one’s 
own actions are justified by unique circum-
stances and a nuanced evaluation.

Loss Aversion
The loss aversion fallacy is the tendency to 
feel the pain of a loss more than the plea-
sure of a win.12 As such, individuals and at-
torneys can engage in unethical behavior—
sometimes unknowingly—to avoid reeling 
from the pain of loss.13 This win-lose situa-
tion is a game of risk that litigators balance 
in their cases, where an outcome is seen as 
a gain or a loss. In everyday interactions, 
people tend to tell “white lies,” small, twist-
ed versions of the truth to appeal to their 

audience and “win” the interaction.14

Take mediation, for example. When two 
sides are locked in a mediation battle, it can 
be easy to fall into tunnel vision, focusing 
only on what a side is losing rather than po-
tential gains. The purpose of mediation is to 
reach an offer both sides agree to that ends 
a dispute. The main goal of mediation is in-
herently disrupted when both sides fall prey 
to loss aversion and cannot settle because of 
the pain of losses.15

To counter loss aversion, reframe the ref-
erence point. Rather than asking a party to 
move up or down from the status quo, ask 
whether a specific dollar amount is worth 
avoiding extended litigation, fees and un-
certainty. Shift the focus from what is being 
lost to what is being gained. Is that amount 
worth the certainty of resolving the matter 
now or in the near future?

It is easy to lose sight of objective mea-
sures of success. Dr. Annie Duke, a former 
poker champion turned psychology PhD, 
argues in Quit: The Power of Knowing When 
to Walk Away that decision-makers should 
establish clear “kill criteria” in advance to 
signal when a strategy needs to change. She 
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also recommends seeking input from people 
who are not emotionally invested and using 
an accountability coach to reinforce rational 
decision-making.

We apply this approach by asking clients 
early in the representation to define what a 
“win” looks like, knowing that the defini-
tion of success almost always shifts as the 
case unfolds.

Experience Bias
Individuals connecting to their own experi-
ences is so common that researchers coined 
the term experience bias. At its core, expe-
rience bias refers to the human tendency to 
relate more strongly to situations that re-
semble our own. People judge how likely an 
event or story is to happen based on wheth-
er they have experienced or know of some-
thing similar. In Williams v. Pennsyl-
vania, the U.S. Supreme Court held 
that Chief Justice Ronald Castille’s 
failure to recuse himself from a case 
he had previously handled as District 
Attorney (Terrence Williams’s capital  
case) demonstrated how a decision- 
maker’s past experiences can bias out-
comes.

This illustrates experience bias, as 
judges’ prior involvement or famil-
iarity with a case can skew their im-
partiality.16 In repetitive litigation, it 
is easy to employ a specific trial strate-
gy because it succeeded in a previous 
case.17

Before extrapolating from personal 
experience and applying it to new or 
different facts, pause to ask a non- 
exhaustive set of questions:

• Are there material factual differences?
• Is this the same jurisdiction?
• Does the same body of law apply?
• Is it before a different judge?
• Have changes in the law or broader

social trends emerged that could affect
the strategy?

In sum, we should use data to ground 
our strategies, not war stories, no matter 
how heroic we appear in them.

As with other biases, it is critical to draw  
on others’ experiences to empower them to  
speak “truth to power,” and then properly 
weigh their input. We frequently ask col- 
leagues whether they have had more recent  
experience with that judge. It is important  
to slow down and apply a structured  
analysis. 

We also conduct a premortem, asking, 
“If this approach fails, why would that hap-
pen?” Behavioral economists recommend 
premortems to counter overconfidence.18 
Humility appears to be at the center of many 
of these strategies to defuse cognitive bias.

Prisoners of Our 
Own Perception
Avoiding cognitive bias can be difficult, 
but a few small changes in thinking and be-
havior can help. Cognitive bias can distort 
critical thinking, leading lawyers and others 
in a legal context to make irrational deci-
sions. Attorneys should simulate opposing 
arguments during case preparation to chal-
lenge their own assumptions and become 
more aware of their preferences and per-
sonal beliefs.

In philosophy, you will hear someone 
say they are “steel manning” an argument, 
which is the opposite of the straw man most 
often used in arguments. By practicing in-
tellectual humility, individuals may avoid 
multiple cognitive biases.

Attorneys are responsible for educating  
themselves and gaining exposure outside the  
courtroom to the complexities of individual 
character. By practicing binary thinking out-
side the courtroom, attorneys are less likely 
to view people and evidence as one-dimen-
sional.

Practicing media literacy is also valuable 
for combating bias. This skill enables in-
dividuals to evaluate the information they 
encounter critically and actively note how 
language and the framing of individuals and 

actions can influence one-dimensional per-
ceptions. Encourage new experiences and 
consider adopting a new outlook on an issue 
or on life. In law, anecdotes often work as 
well or better than real data. By prioritizing 
quantitative data over qualitative data, attor-
neys can shift their focus and interpretation 
of evidence away from their perception and 
toward a more objective lens.

Individual action, however, may not be 
enough. Dr. Gleb Tsipursky, a cognitive 
neuroscientist and behavioral economist, 
wrote in Michigan Lawyers Weekly that un-
derstanding and addressing cognitive biases 
is foundational to a fairer legal system. He 
advocates practical debiasing tools such as 
blind procedures, structured deliberation, 
and expert testimony to help legal profes-
sionals minimize bias and achieve more im-

partial outcomes.19

Meanwhile, Back 
at the Ranch
In the ranch dispute that opened this 
article, neither party lacked intelli-
gence, resources or legal representa-
tion. Rather, they lacked perspective. 
Their decisions were shaped not by 
the property’s market value but by 
the personal meaning each attached 
to “winning” or “losing” it. That sin-
gle distortion, rooted in loss aversion, 
turned a solvable financial disagree-
ment into an intractable conflict and 
ultimately cost both sides more than 
the asset itself.

Bias rarely announces itself so 
clearly. More often, it operates qui-
etly, steering judgment just enough 

to alter the course of negotiation, strategy 
or settlement. When lawyers recognize how 
these mental shortcuts shape perception not 
only in clients but also in themselves, they 
gain the ability to interrupt those patterns 
before they harden into consequences.

The real work, then, is not simply naming  
the biases but learning to detect their sub-
tle signatures in the heat of practice. Look 
for the stubborn position that feels “right” 
without evidence, the narrative that snaps 
too neatly into place or the impulse to re-
act rather than analyze. These moments are 
where cognitive bias exerts its strongest pull 
and where legal judgment is either strength-
ened or compromised.

Returning to the ranch dispute, one 
truth becomes unavoidable. If both parties 

Litigation is rarely 
won or lost solely  
on the facts. It  

often turns on how 
clearly those facts  

are perceived.
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had been able to view their decisions with-
out the fog of bias, they likely would have 

reached a resolution that preserved time, 
money and dignity. Litigation is rarely won 

or lost solely on the facts. It often turns on 
how clearly those facts can be perceived.20 

The Fog of Lawyering



CONTRIBUTORS

February 2026

Contributors

Highlighting the lives and work of select authors

Scott B. Cohen has been thinking a lot about how cognitive bias affects legal

work. “Since researching cognitive bias, I’ve spent more time slowing down,

questioning my assumptions, seeking diverse viewpoints, and looking for ways to

understand my clients better,” he says. The best professional advice he’s received

is simple but enduring: “Value your reputation. Stay on the right side of the line.

Integrity is all we have.” When he’s not working, you can find Scott on the tennis

court, where he’s spent the last 15 years taking lessons “to become mediocre”

and give his mind a break. His father, a skilled litigator who passed away over a

decade ago, remains a guiding influence. “I regularly do things so that he would

be proud of the person and lawyer that I am.” Scott’s work with co-authors Aarna

Dharia and Saahithi Sreekantham grew naturally out of his decade-long role as

attorney Mock Trial Coach at Basis Chandler High School, a program that has

produced multiple interns and now-practicing lawyers.

https://openlightbox/
https://openlightbox/



